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Subject:  Director’s Formal Study Dispute Determination

Dear Messrs. Nees and Dias:

Pursuant to 18 C.F.R. § 5.14(l) of the Commission’s regulations, this letter contains the study dispute determination for the Don Pedro Hydroelectric Project (Don Pedro Project or project).  This study dispute determination is based on:  the study criteria set forth in section 5.9(b) of the Commission’s regulations; applicable law; Commission policy and practice; the technical expertise of the dispute resolution panel; and the record of information.

Background

On December 22, 2011, the Commission issued a study plan determination for the Don Pedro Project in response to the Turlock Irrigation District’s and Modesto Irrigation District’s (Districts) revised study plan filed on November 22, 2011.  On January 11, 2012, the National Marine Fisheries Service (NMFS) filed a timely Notice of Study Dispute pursuant to section 5.14(a) of the Commission’s regulations.
  This dispute covered the following NMFS-requested studies (and associated study elements) 
 that were either not adopted in the study plan determination or were adopted with modifications:

· NMFS-1--Effects of the Project and Related La Grange Complex Facilities on Anadromous Fish (includes four disputed study elements:  3-6)
· NMFS-2--Effects of the Project and Related Facilities Evaluated Through an Operations Model (includes one disputed study element:  1)
· NMFS-3--Effects of the Project and Related Activities on Fish Passage for Anadromous Fish (includes five disputed study elements:  1-5)
· NMFS-4--Effects of the Project and Related Facilities on Hydrology for Anadromous Fish:  Magnitude, Timing, Duration, and Rate of Change (includes one disputed study element:  1 and clarification on study elements 2-5)
· NMFS-7--Evaluation of the Upper Tuolumne Habitats for Anadromous Fish  (includes four disputed study elements:  1-4)
· NMFS-8--Salmon and Steelhead Full Life-Cycle Population Models (includes two disputed study elements:  1-2)
· NMFS-9--Effects of the Project and Related Facilities on Ecosystem/Marine-Derived Nutrients for Anadromous Fish (includes five disputed study elements:  1-5)
On March 16, 2012, the Commission issued a public notice convening a Dispute Resolution Panel (Panel) for the seven studies disputed by NMFS, and notified parties of a technical conference.  On November 30, 2011, the Panel held the technical conference in Sacramento, California.  The conference included representatives from NMFS, the Districts, and the Commission, among others.  
Dispute Panel’s Findings

On May 4, 2012, the Panel filed its findings with the Commission.  As indicated in Appendix A, of the 26 study elements evaluated, the Panel recommended no changes to the Director’s study plan determination for 18 of the study elements disputed by NMFS
, recommended modification and clarification to two study elements disputed by NMFS
, and recommended clarification to one Commission-approved study W&AR-2, to resolve six study elements in NMFS Notice of Study Dispute.
  

Study Dispute Determination

The study dispute determination is based on the recommendations of the Panel and is summarized below.  Of the two modification(s) to the approved study plan recommended by the Panel to resolve the disputes, one is adopted by requiring the Districts to identify and provide existing information for NMFS-1, Elements 3 and 6.  In addition, we clarified our approved study plan in all areas recommended by the Panel.  A summary table of the findings is included in Appendix A and the basis for the findings is included in Appendix B.
I am requiring, as part of the Initial Study Report, that the Districts identify and provide existing information, associated with the cumulative environmental effects of the operations of La Grange dam (related to NMFS-1, Element 3 and 6), on the Tuolumne River between La Grange dam and the La Grange stream gage.  This additional information should provide a more comprehensive understanding of the cumulative effects of the project on water and aquatic resources in this reach of the Tuolumne River.  For the reasons outlined in Appendix B, I am not requiring a bathymetry study below La Grange dam at this time, as it is not a study on the direct effects of the Don Pedro Project.  It is our policy to require studies for direct project effects and to rely on existing information for our cumulative effects analysis. 
The following clarifies our study plan determination regarding W&AR-2, Project Operations/Water Balance Model (related to Study NMFS-2, Element 1 and NMFS-4, all 5 elements):

1.  The Districts must use the workshop consultation protocol, as outlined in our study plan determination, to finalize the number and location of the accretion/depletion measurements (NMFS-2, Element 1 and NMFS-4, Element 5) in the lower Tuolumne River, including consideration of the results from any previous workshops.
2.  The Districts must generate the statistics desired by NMFS-4, Element 1 and refine the statistical output, as needed, in the context of the workshops.  

3.  The Districts must include in the W&AR-2 study report, any related operational study results including the NMFS-4, Element 2, discharge information for the five flow paths at the La Grange complex, the NMFS-4, Element 3 peak flow analysis for the base case scenario, and any analysis needed to meet the NMFS-4, Element 4, including the use of 15-minute flow data, in the rate of stage change analysis.

If you have any questions, please contact Jim Hastreiter at (503) 552-2760.








Sincerely,







Jeff C. Wright








Director








Office of Energy Projects

Enclosures:
Appendix A—Disputed Studies 

Appendix B—Staff Recommendations for the Study Dispute Determination 
cc:  
Mailing List

Public Files

APPENDIX A–DISPUTED STUDIES
	Study No.
	Study Description
	Dispute Resolution Panel (Panel) Recommendations
	Commission Staff Recommendations 

	
	
	
	

	NMFS-1
	Effects of the Project and Related La Grange Complex Facilities on Anadromous Fish

	Element 3
	A description of the potentially affected environment in the vicinity of the La Grange Complex
	Modify

	Modify study plan determination to require the Districts provide existing information except for the bathymetry data

	Element 4
	A description of the relevant Federal and state or tribal comprehensive waterway plans and relevant resource management plans
	No change
	None

	Element 5
	The license or exemption for the facilities and operations of the La Grange Complex
	No change
	None

	Element 6
	Description of the resource impacts of the La Grange Complex
	Modify
	Modify the study plan determination to require the Districts provide existing information

	NMFS-2
	Effects of the Project and Related Facilities Evaluated Through an Operations Model

	Element 1
	Develop Don Pedro Hydroelectric Project Water Balance/Operations Model
	Clarification
	Clarify that W&AR-2 should use workshop protocol to finalize the number and location of the  accretion/depletion measurements 



	NMFS-3
	Effects of the Project and Related Activities on Fish Passage for Anadromous Fish

	Element 1
	Information about Hydraulic Conditions and Bathymetry
	No change
	None

	Element 2
	Development of Conceptual-Level Fish Passage Alternatives
	No change
	None

	Element 3
	Investigation of Reservoir Fish Passage
	No change
	None

	Element 4
	Fish Passage Conditions in the Upper Tuolumne River
	No change
	None

	Element 5
	Pilot Field Experiments for Anadromous Fish Reintroduction
	No change
	None

	NMFS-4
	Effects of the Project and Related Facilities on Hydrology for Anadromous Fish:  Magnitude, Timing, Duration, and Rate of Change

	Element 1
	Data Development and Statistical Analysis
	Clarification
	Clarify that W&AR-2 should use workshop protocol to refine the operations model and decide on model output

	Element 2
	Additional Analysis of Tuolumne River Below La Grange Dam
	Clarification
	Clarify that W&AR-2 study report should describe La Grange dam flow path analysis  

	Element 3
	Peak Flow Analysis
	Clarification
	Clarify that W&AR-2 study report should include peak flow analysis for the base case and describe analysis

	Element 4
	Rate of Stage Change Analysis
	Clarification
	Clarify that W&AR-2 study report describe the rate of stage change analysis

	Element 5
	Quantify Lower Tuolumne River Flow Accretion and Depletion
	Clarification
	Clarify that W&AR-2 should use workshop protocol to finalize the number and location of the  accretion/depletion measurements

	NMFS-7
	Evaluation of the Upper Tuolumne Habitats for Anadromous Fish

	Element 1
	Migration Barriers
	No change
	None

	Element 2
	Water Temperatures
	No change
	None

	Element 3
	Implement Monitoring Actions
	No change
	None

	Element 4
	Salmonid Life-Cycle Model
	No change
	None

	NMFS-8
	Salmon and Steelhead Full Life-Cycle Population Models

	Element 1
	Fall-run Chinook salmon model
	No change
	None

	Element 2
	Central Valley Steelhead Model
	No change
	None

	NMFS-9
	Effects of the Project and Related Facilities on Ecosystem/Marine-Derived Nutrients for Anadromous Fish

	Element 1
	Estimate a range of the historic mass of marine-derived nitrogen transported annually by Chinook salmon (all runs) to the Tuolumne River
	No change
	None

	Element 2
	Estimate the historic mass of marine-derived nitrogen transported annually by spring-run Chinook salmon to the upper Tuolumne  River
	No change
	None

	Element 3
	Estimate the current annual mass of marine-derived nitrogen transported by fall-run Chinook salmon to the Tuolumne River
	No change
	None

	Element 4
	Estimate the annual loss, from historic to current levels of marine-derived nitrogen transported by fall-run Chinook salmon to the Tuolumne River
	No change
	None

	Element 5
	Compare the difference of marine-derived nitrogen incorporated into periphyton and aquatic benthic macroinvertebrates collected in the upper and lower Tuolumne River
	No change
	None


Appendix B–Staff Recommendations for the Study Dispute Determination
The following explains staff’s recommendations on the Dispute Resolution Panel’s (Panel) recommended modifications to the approved study plan, based on criteria outlined in the Commission’s regulations [18 C.F.R. section 5.9(b)(1)-(7)]  applicable law, Commission policy and practice, the technical expertise of the Panel, and the record of information. 
Workshop Consultation Protocol 
Panel Finding

The Panel sought confirmation that the Commission intended the Districts fully consult with relicensing participants with regard to developing details of the various study plans.  The Panel found that the study plan implementation meetings (workshops) are an efficient way to enable consultation with stakeholders, including key agency staff, on technical refinements of the studies.  The Panel concluded that, if the Districts’ workshop protocols could incorporate the Commission’s consultation requirement, it would provide a good context for discussion and finalization of the technical details of the study plans.  With the workshop consultation requirement of the study plan determination in place, the Panel was assured that Commission staff oversight would occur, even if staff is not able to attend all or any of the meetings.

At the technical conference, the Districts provided the Panel with a document describing their proposed protocol for the workshop process with relicensing participants to refine some of the studies approved in the Director’s study plan determination.
  The Districts’ workshop consultation protocol included a workshop schedule, the consultation requirement from Appendix B of the study plan determination, and a commitment to coordinate with all stakeholders.  The Panel recommended that the Director modify the study plan determination to memorialize and, if necessary, optimize the communication plan developed by the Districts and the relicensing participants. 
Discussion
Although not in dispute, the Panel recommended a communication plan to facilitate discussion and finalization of the technical details of the study plans.   However, the study plan determination already requires a robust workshop consultation protocol.  This protocol would require the Districts to consult with the interested parties and, if a consensus is not reached, file their proposal with the Commission for approval.  In such cases, the protocol would require the Districts to allow a minimum of 30 days for the interested entities to provide written comments and recommendations on any proposal.  In each instance, the filing must include the Districts’ proposed action, a description of the dispute, including copies of any comments and recommendations received, and a discussion of how the Districts considered the consulted entities’ comments and recommendations.  If the Districts did not adopt a recommendation, their filing must also include their reasons, based on project-specific information.

The workshop consultation protocol required by the study plan determination would apply to six of the Districts’ study plans that involve model development and provide for consultation with relicensing participants through workshops; W&AR-2, -3, -5, -6, -10, and -16.  The Districts have incorporated the workshop consultation protocol as required in Appendix B of the study plan determination into its workshop consultation process.  This approach would provide for adequate consultation and comment by the relicensing participants on the Districts proposals, and for the Commission staff oversight the Panel is seeking.  Therefore, we see no reason to memorialize the Districts’ consultation process as recommended by the Panel.
NMFS-1-- Effects of the Project and Related La Grange Complex Facilities on Anadromous Fish
Element 3-- A description of the potentially affected environment in the 
vicinity of the La Grange Complex;

Element 6-- Description of the resource impacts of the La Grange 
Complex
Study Plan Determination
The study plan determination did not require the Districts to provide the information in NMFS-1, Elements 3 and 6 because that information relates directly to the presence and operation of the non-project La Grange complex and its diversion of Tuolumne River water.  The determination concluded that the existing information in the Commission record on the original license, information in the PAD, published and non-published reports on anadromous fish in the Tuolumne River, and water quality information would be adequate for Commission staff’s consideration of the La Grange complex in a cumulative effects analysis.
 NMFS Study Dispute
In its Notice of Study Dispute, National Marine Fisheries Service (NMFS) stated that the study plan determination appears to presume that only cumulative effects on anadromous fish resources are a possibility in the vicinity of La Grange dam.  NMFS objected to the view that only cumulative effects of the Don Pedro Project occur or should be studied in the vicinity of La Grange dam.  NMFS stated that the study plan determination should have required studies of both direct and indirect effects of the project, as well as cumulative effects in the vicinity of the La Grange complex.  NMFS proposed that these studies include a Tuolumne River channel bathymetry in the vicinity of La Grange dam, the Modesto Irrigation District and Turlock Irrigation District (Districts) canal spillways, and the La Grange powerhouse return flow channel, to assess the potential for stranding and dewatering of redds in the vicinity of the La Grange complex.  
Specifically, NMFS stated that the Don Pedro Project facilities and operations (e.g. the impoundment of water at Don Pedro dam, the storage of water in Don Pedro reservoir, the timing and volume of water released through Don Pedro powerhouse, etc.) appear to act in close coordination with the facilities and operations of the La Grange complex to affect anadromous fish habitat downstream of the complex.  Thus, NMFS believes that the Don Pedro Project’s effects on anadromous fish habitats should be studied in the vicinity of the La Grange complex, as well as in areas downstream to determine appropriate flow release and fish passage terms and conditions.
Panel Request for Clarification

The Panel, by letter dated March 28, 2012, requested that Commission staff provide a matrix listing the sources of information staff anticipates would support analysis of each item and sub item requested in NMFS-1, Elements 3 and 6.  The Panel also asked if the study plan determination for NMFS-1, Element 3 was limited to information to consider cumulative effects or if the information was to consider direct and indirect effects as well.
In the April 11, 2012 response to the Panel’s request for clarification, we said, pending the final outcome of the study dispute, that the Commission may require the Districts to provide all available existing information that would address NMFS-1, Elements 3 and 6, to inform the Commission’s cumulative effects analysis.  We explained that, while our study plan determination pointed to a general base of information that could reasonably be found, it did not identify the specific sources of this existing information.  We reaffirmed, however, that our focus would be on cumulative effects, explaining that any direct effects in the Tuolumne River between La Grange dam and La Grange gage were likely a result of the operation of the non-project La Grange dam rather than the Don Pedro Project.
Panel Finding
The Panel stated that the main issue in this part of the dispute concerns the effects of the Don Pedro Project on aquatic habitat in the Tuolumne River in the reach between La Grange dam and the La Grange gage.  
The Panel agreed that gathering data to support a cumulative effects analysis in the La Grange dam area is important because it believes the Don Pedro Project clearly contributes to cumulative effects worthy of thorough analysis.   However, the Panel stated that, given the lack of storage in La Grange reservoir, the somewhat fixed withdrawal demands by the Districts needed to meet water demands, the large pool and range of commitments at Don Pedro dam, the existing potential for anadromous fish habitat below La Grange dam, and the possibility of redd dewatering and stranding of juvenile and adult anadromous fish below La Grange dam, it believes there is the potential for direct or indirect effects of Don Pedro Project operations on habitat conditions between La Grange dam and La Grange gage. 
The Panel also believes that water temperatures below La Grange dam may be directly affected by operations at the much larger Don Pedro facility and, under some circumstances, hydraulic conditions may be directly or indirectly affected as well.  The Panel concluded that neither the minimum flow requirements in Article 37 of the existing license nor the Districts’ independent control of La Grange dam preclude the possibility of direct or indirect effects of the Don Pedro Project in this reach.  Though the effects of the Don Pedro Project in the Tuolumne River between La Grange dam and La Grange gage could be very hard to separate from the effects of La Grange dam, it seemed important to the Panel that the Commission evaluate this issue.
The Panel found that, with existing information and the study plans on water and aquatic resources proposed for this river reach, data could be adequate for consideration of cumulative effects as well as direct and indirect effects.  The Panel concluded, therefore, that it would be valuable to have the existing information requested in NMFS-1, Elements 3 and 6 provided by the Districts.

Most notably, the Panel determined that data on bathymetry would be valuable in addressing the potential for redd dewatering and stranding of adult and juvenile anadromous fish in the reach between La Grange dam and La Grange gage.  If such data are not among the existing information or within the results of other studies, the Panel recommended that the Districts collect those data (addressing NMFS-1, Element 3(g).
The Panel recommended that the Director require:

(1)  In the Initial Study Report, that the Districts provide the existing information that would address NMFS-1, Elements 3 and 6, as proposed by Commission staff in its response to the Panel’s request for clarification;

(2)  The Districts to collect bathymetry data in the river reach between the base of La Grange dam and the La Grange gage, if the Initial Study Report for this study or one of the other approved studies does not include existing information on bathymetry;  and

(3)  The Districts to analyze the bathymetry data, if it is collected, to support detection of direct or indirect effects of the operation of Don Pedro dam, if present, in the reach between the base of La Grange dam and the La Grange gage, as well as to support a cumulative effects analysis.
Discussion
 This study dispute concerns the effects of the Don Pedro Project in the one-half mile reach of the Tuolumne River from the base of La Grange dam downstream to the La Grange gage.
 As we stated in our April 11, 2012 response to the Panel’s request for clarification, the study plan determination did not identify the specific source of information in the reach between La Grange dam and the La Grange gage.  Therefore, we agree with the Panel that the Districts should be required to identify the specific sources of this information that would address NMFS-1, Elements 3 and 6, and file it with the Commission in the Initial Study Report. 

 At the technical conference, the Districts explained that the Tuolumne River (between La Grange dam and the La Grange gage) is comprised of two  channels (east and west) for a quarter-mile distance from the base of La Grange dam before converging one quarter-mile upstream of the La Grange gage.  The Districts confirmed that there are a variety of routes to release flow from La Grange dam and that decisions regarding flow routes are made daily by the La Grange operators based in part upon inflow, the condition of the facilities, and the amount of water diverted to the irrigation canals or passed downstream.  
As explained in our study plan determination, the Commission does not have jurisdiction over La Grange dam operations and, therefore it cannot require water releases at La Grange dam.  Depending upon the location and the volume of water released by the Districts’ operators at La Grange dam, water may flow in the west channel or the east channel, or both.  Therefore, effects on the aquatic habitat of the Tuolumne River downstream from La Grange dam to the La Grange gage are entirely at the discretion of La Grange dam operators.
 The Panel concluded that water temperatures and hydraulic conditions under some circumstances below La Grange dam may be directly affected by operations at the much larger Don Pedro Project.  Therefore, the Panel stated that bathymetry data would be valuable in addressing the potential for redd dewatering and stranding of adult and juvenile anadromous fish between La Grange dam and La Grange gage.  The Panel partially based its recommendation on a discussion at the technical conference about a November 2008 incident where a maintenance-related change in the location of flow release at the La Grange complex resulted in rerouting water away from the east river channel into the west river channel.  This change may have dewatered fall-run Chinook salmon redds in the east river channel and elevated water temperatures beyond the thermal limit for successful egg incubation, as reported by the California Department of Fish and Game.

Based on this discussion, the Panel concluded that, if the existing information on cumulative effects does not include bathymetry data in the half-mile reach of the river below La Grange dam, then the Districts should conduct a bathymetry study in the Tuolumne River between La Grange dam and La Grange gage to address the potential for redd dewatering and stranding of adult and juvenile anadromous fish.

We conclude that the dewatering incident noted above was clearly a result of the operation of the La Grange complex and was not related to operation of the Don Pedro Project.  While we understand why the Panel might find bathymetry data to be valuable to address this cumulative effect of the La Grange complex, it is not a study needed to describe a direct effect of the Don Pedro Project.

 The Panel stated that it could be hard to separate effects of the Don Pedro Project from the effects of the La Grange complex in the area between La Grange dam and the La Grange gage.  We agree with the Panel that the effects issues for this relicensing are complex, but our review of the information in the PAD, the Districts’ study plans, NMFS’ notice of study dispute, and the technical conference transcripts indicate that all of the information requested in NMFS-1, Elements 3 and 6 relate directly to the presence and operation of the non-project La Grange complex and its diversion of Tuolumne River water.  Despite the Panel’s assertion otherwise, we continue to conclude that any environmental effects associated with operation of the La Grange complex in the Tuolumne River between La Grange dam and La Grange gage are not direct effects of the Don Pedro Project and are properly considered cumulative effects.  However, if new information becomes available as the Districts complete its studies suggesting that the Don Pedro Project directly affects this reach, we will re-evaluate this issue. 

As we explained in the study plan determination it is our policy to require studies for direct project effects and to rely on existing information for our cumulative effects analysis.  Therefore, we do not agree with the Panel’s recommendation and do not recommend a bathymetry study below La Grange dam at this time.  
  Staff Recommendation
We recommend that the Districts identify and provide existing information, as part of the Initial Study Report, (related to Study NMFS-1, Element 3 and 6) on the Tuolumne River between La Grange dam and the La Grange gage.  This additional information will provide a more comprehensive understanding of the potential effects of the Don Pedro Project on the hydrology of the Tuolumne River.   
NMFS-2-- Effects of the Project and Related Facilities Evaluated Through an Operations Model
Element 1-- Develop Don Pedro Hydroelectric Project Water Balance/Operations Model (related to Districts W&AR 2)
The main item of dispute relates to data acquisition to develop the Water Balance/Operations Model.  Because the model and the data to serve the model are closely related, we discuss Element 1 with NMFS Study Plan 4, Element 5 below.

NMFS-4-- Effects of the Project and Related Facilities on Hydrology for Anadromous Fish:  Magnitude, Timing, Duration, and Rate of Change

Element 1-- Data Development and Statistical Analysis

Element 2-- Additional Analysis of Tuolumne River Below La Grange Dam

Element 3-- Peak Flow Analysis

Element 4-- Rate of Stage Change Analysis

Element 5-- Quantify Lower Tuolumne River Flow Accretion and 




Depletion
Study Plan Determination


The study plan determination concluded that, except for the NMFS request for a partially unimpaired flow scenario and use of the HEC-ResSim model, the Districts’ Study W&AR 2, Project Operations/Water Balance Model, largely met the information requested in NMFS-2 and NMFS-4.
NMFS Study Dispute


In its Notice of Study Dispute, NMFS states that the study plan determination should have required the Districts to do the following:  (1) model unimpaired flows as requested in NMFS-4, Element 1; (2) require the Districts to provide the statistical analysis requested in NMFS-4, Element 1; and (3) state the number of discharge measurements that would be required in the lower Tuolumne River, and over what range of conditions, to estimate accretions and depletions for NMFS-4, Element 5 and NMFS-2, Element 1. 

NMFS also asks for clarification on:  (1) the details of how the Districts will satisfy NMFS-4, Element 2 discharge for the flow paths at the La Grange complex; (2) whether or not the study plan determination required the Districts to provide peak flow analysis data in NMFS-4, Element 3; and (3) whether or not the study plan determination required the Districts to provide 15-minute data to satisfy the NMFS-4, Element 4 rate of stage change analysis.     

Panel Request for Clarification

The Panel, by letter dated March 28, 2012, requested that Commission staff clarify the study plan determination for some elements in NMFS-2 and NMFS-4.  In its April 11, 2012 response, Commission staff clarified that the study plan determination included all elements of the NMFS-2 and NMFS-4 study requests except for the peak flow analysis in NMFS-4, Element 3 and for the accretion/depletion measurements in NMFS-4, Element-5.

Panel Finding

The Panel determined that most of the disputed study issues concerning NMFS-4, Elements 1 through 4 only require clarification by Commission staff.  The Panel concluded that any study details associated with these study requests can be best finalized through the workshop process.

With regard to NMFS-4, Element 1 study request, NMFS confirmed at the technical conference that it had received the unimpaired flow data the Districts developed and had accepted the use of the current conditions by the Districts in their analyses using the project operation/water balance model in W&AR-2.  The Panel stated that the Districts confirmed that they would generate the statistics desired by NMFS-4, Element 1 and refine statistical output, as needed, in the context of the W&AR-2 workshops. 

Concerning the dispute on the number and frequency of accretion/depletion flow measurements (NMFS-4, Element 5 and NMFS-2, Element 1), the Panel explained that the Districts proposed to conduct one accretion/depletion sampling event and consult on the results with the relicensing participants in a scheduled workshop.  The Panel stated that a final decision on the number of sampling events would be made based on the results of the initial sampling event and after consultation with the relicensing participants and by Commission staff, if necessary.  The Panel stated that it was sensible for these details to be finalized in the W&AR-2 workshops, including previous workshop meetings, and using any process requirements approved in the original study plan determination.
With regard to NMFS’ request for clarification, the Panel stated that the Districts agreed to provide the data in NMFS-4, Element 2 on the amount of water released through each of the four (clarified as five by the Districts during the technical meeting) different flow paths at the La Grange complex.  

In NMFS-4, Element 3, NMFS requested peak flow analysis using Log-Pearson type III flood return frequency estimation methods for the three scenarios at eight of the locations identified in NMFS-4, Element 1.  NMFS requested instantaneous analysis where gage records support such an approach and the conversion of daily values to instantaneous estimates using standard methods for the region where only daily data were available.  At the technical conference, the Panel acknowledged the Districts’ willingness to do this analysis, given that the project operations/water balance model would contain the necessary data and it would merely need to be extracted and analyzed.
Finally, the Panel pointed out that Commission staff clarified in its April 11, 2012 letter that the study plan determination requires the use of 15-minute data in the rate of stage change analysis and that, at the technical conference, the Districts expressed a willingness to meet the NMFS-4, Element 4 study request to the extent possible. 

The Panel recommended that the Director update the study plan determination to reflect the clarifications regarding these studies and the resulting agreements, particularly any details finalized through the workshop process. 

Discussion

For NMFS-4, Element 1, the Districts have developed unimpaired flows as requested by NMFS, although the study plan determination did not require this.  Other than for the unimpaired flows, the determination required the Districts to use the workshop protocol to develop the appropriate statistical analysis with NMFS and the relicensing participants.  The Districts confirmed during the technical conference that they would generate the statistics NMFS wants and refine the details in the workshops.  While we decline to require the development of unimpaired flow data for reasons set forth in the study plan determination, we are not opposed to the Districts’ efforts using the unimpaired flow data to generate the flow statistics requested by NMFS.

For NMFS-4, Element 5, the study plan determination required measurements during one study year to estimate accretion/depletion, but did not specify the location and number of measurements.  In our April 11, 2012 letter we stated that the workshop consultation protocol required by the study plan determination would be an appropriate way to determine the location and number of measurements and range of conditions for taking these measurements.  The Panel agreed with our approach, stating that the most appropriate way to work out the details of the accretion and depletion measurements in the lower Tuolumne River, and any changes to the model that result from the accretion/depletion measurements should be done in consultation with the relicensing participants during the model workshops.  This collaborative approach is consistent with the language of NMFS-4, Element 5, in which NMFS itself states:  “the number of flow sampling sites and the frequency of discharge samples should be done in consultation with ILP participants.” 

For NMFS-4, Element 2, we clarified in our April 11, 2012 letter that the study plan determination requires the Districts to provide the discharge information for the five flow paths at the La Grange complex as requested by NMFS.

For the peak flow analysis in NMFS-4, Element 3, we stated in the discussion section of the study plan determination, that W&AR-2 should include peak flow analysis but neglected to include a specific recommendation regarding NMFS-4, Element 3 in the staff recommendation section.  To clarify, the Districts should include peak flow analysis as part of W&AR-2 for the base case scenario at the sites that were approved in the study plan determination.
Finally, for NMFS-4, Element 4, we clarified in our April 11, 2012 letter that the study plan determination requires the Districts to use 15-minute data in the rate of stage change analysis below the La Grange complex, as requested by NMFS.

Staff Recommendation


The following clarifies our study plan determination regarding W&AR-2, Project Operations/Water Balance Model (related to Study NMFS-2, Element 1 and NMFS-4, all 5 elements):

1.   The Districts should use the workshop consultation protocol as outlined in our study plan determination to finalize the number and location of the NMFS-4, Element 5 accretion/depletion measurements in the lower Tuolumne River, including consideration of the results from any previous workshops. 
2.  The Districts should generate the statistics desired by NMFS-4, Element 1 and refine the statistical output, as needed, in the context of the workshops.  

3.   The Districts should include in W&AR-2 study report any related operational study results including the NMFS-4, Element 2, discharge information for the five flow paths at the La Grange complex, the NMFS-4, Element 3 peak flow analysis for the base case scenario, and any analysis needed to meet the NMFS-4, Element 4, including the use of 15-minute flow data, in the rate of stage change analysis.
� In a January 11, 2012 letter, the U.S. Fish and Wildlife Service (FWS) also filed a Notice of Study Dispute.  However, in a March 9, 2012 letter, the Director of the Office of Energy Projects determined that FWS’ dispute of two study requests made by the California Department of Fish and Game would not be referred to the study dispute panel.


� Some of the requested studies contain multiple elements that are identified and discussed individually in Appendices A and B. 


� Studies NMFS-1 (Elements 4 and 5), NMFS-3 (5 elements), NMFS-7 (4 elements), NMFS-8 (2 elements), and NMFS-9 (5 elements).


�  Studies NMFS-1 (Elements 3 and 6).  The table in Enclosure A of the Panel’s Findings and Recommendations indicate both clarifications and modifications for NMFS-1, Elements 3 and 6, but upon review of their findings and recommendations, only modifications are necessary.


� Studies NMFS-2 (Element 1) and NMFS-4 (5 Elements).


� The table in Enclosure A of the Panel’s Findings and Recommendations indicate both clarifications and modifications for NMFS-1, Elements 3 and 6, but upon review of their findings and recommendations, only modifications are necessary.


� The District’s document, titled, “Draft Workshop Consultation Process on Interim Study Plan Decisions,” was filed on May 4, 2012, in a memo from the Study Dispute Resolution Panel Chair.





